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REPLY COMMENTS
OF LOWER COLORADO RIVER AUTHORITY

TO OPPOSITIONS AND COMMENTS
ON PETITIONS FOR RECONSIDERATION AND CLARIFICATION

The LOWER COLORADO RIVER AUTHORITY (IlLCRAtI), by its

attorneys and pursuant to Public Notice released by the Federal

Communications Commission (IlFCCIl or the IlCommission ll ), hereby

submits its replies to oppositions to petitions for

reconsideration and clarification of the First Report and Order

and Third Notice of Proposed Rule Making (1l0rder and Notice ll ) in

the above-referenced proceeding. 1 LCRA filed comments on the

petitions on March 30, 1993. 2

First Report and Order and Third Notice of Proposed
Rule Making, 7 FCC Rcd 6886 (1992).

2 These replies are timely filed in accordance with the
FCC's Public Notice in the Federal Register, 58 Fed.
Reg. 13758 (March 15, 1993). (). ~*-.
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I. Parties opposing "Expansion" of Government Exemption
Fail to Offer Justification for Limited Exemption.

LCRA filed comments supporting the petitions of the

utilities Telecommunications Council ("UTC") and American Public

Power Association ("APPA"), which urged the Commission to clarify

that all state and local government entities would be exempt from

involuntary relocation from the 2 GHz band. LCRA agreed with UTC

and APPA that exempting only "public safety" government licensees

is unjustified and inconsistent with the Commission's stated

intent to exempt all state and local government licensees from

involuntary relocation.

Omnipoint Communications, Inc. ("Omnipoint"), Cox

Enterprises, Inc. ("Cox"), and American Personal Communications

("APC") opposed UTC's and APPA's petitions, claiming that the

Commission intended to exempt only pUblic safety licensees.

However, these parties offer little, if any, justification for

this conclusion. Instead, they merely seek to minimize the

number of licensees exempt from involuntary relocation,

regardless of the policy reasons for an exemption. See,~,

Omnipoint at 2 ("The grandfathering of any group of microwave

users has the potential to severely cripple the PCS industry");

Cox at 2 ("Any expansion of the microwave relocation exemption .

will have a destructive impact on the development of emerging

technologies").

It is no surprise that these parties seek to restrict the

number of entities that qualify for exemption from involuntary

relocation. Each has been awarded tentatively a pioneer's

preference in the PCS proceeding and is expecting big profits



- 3 -

from PCS. 3 Nonetheless, their failure to offer any substantive

support for distinguishing pUblic safety licensees from other

government licensees merely reflects the unsubstantiated nature

of the Commission's action.

APC offers only the conclusory statement that not all state

and local government facilities share the "special and unique

concerns" of pUblic safety licensees. APC at 2. Like the

Commission, APC does not explain what these concerns are or how

they justify an exemption.

Omnipoint speculates that, with respect to the economic

considerations justifying the exemption, the Commission must have

viewed pUblic power systems, which "generate revenues by charging

their customers for service," as more similar to private

utilities than to government public safety agencies, which rely

on "budgets derived from taxpayers." Omnipoint at 4. LCRA

objects to Omnipoint's oversimplified description of how public

power agencies are funded and asserts that, in fact, pUblic power

agencies are similar to other government licensees. LCRA, for

example, is owned by the state of Texas and chartered by the

state to manage the lower Colorado River. As an agency of the

state, LCRA operates in accordance with government-imposed

service obligations. Its board of directors are appointed by the

governor. Most significantly, LCRA is a tax-exempt non-profit

entity, in stark contrast to private utilities that operate to

make a profit. Although LCRA generates revenue from the

3 "FCC Tentatively Awards pioneer's Preferences to Three
Applicants for New Personal Communications Services,"
News Release, GEN Docket No. 90-314 (October 8, 1992).
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wholesale of electrical power, that is incidental to its main

mission of managing the river, including controlling floods,

managing water disbursement throughout the river basin and

coordinating water supplies with cities and farmers. LCRA

reinvests all revenues back into the company. In sum, LCRA's

non-profit, government-owned status makes it much more comparable

to all other government licensees than to private utilities.

Even if Omnipoint's distinctions were accurate or actually

justified a limited exemption,4 there is no evidence

demonstrating that the Commission considered such details when

deciding the parameters of the state and local government

exemption. Omnipoint's after-the-fact speculation about what the

commission might have thought does not satisfy the requirement

that an agency provide a reasoned explanation, with a factual

support in the record, for its policy choices. American Mining

Congress v. EPA, 907 F.2d 1179 1187 (D.C. Cir. 1990).

Significantly, none of the PCS proponents refuted UTC's and

APPA's specific evidence of Commission action supporting an

exemption for all government licensees the FCC letter to

Senator Cranston, the FCC's September 17, 1992, news release

about its decision, and the legislative history of the Senate

spectrum bill. The record simply contains no commission

assertions to the contrary to which the opponents of UTC's and

4 UTC pointed out that in many municipalities, the pUblic
utility holds the FCC license and operates the
microwave network that is relied upon by pUblic safety
agencies. UTC at 12. Thus, not all pUblic safety
services would be protected by an exemption that does
not include all state and local government licensees.
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APPA's petitions can point. without factual support, it is

disingenuous to claim that the Commission meant anything other

than what it stated -- that all state and local government

licensees, including pUblic power systems, would be exempt from

involuntary relocation.

II. NATA's Comments Highlight Need for Further Notice on
Relocation Plan for Unlicensed PCS Band.

The North American Telecommunications Association ("NATA")

opposed exempting all government licensees from involuntary

relocation because of the effect on deploYment of service in the

1910-1930 MHz band, which the Commission has targeted for

unlicensed PCS. NATA claims that permitting any microwave

licensees to remain in this band will preclude deploYment of

unlicensed PCS. Thus, NATA recommends that no microwave

licensees in the 1910-1930 MHz band be exempt from involuntary

relocation. NATA at 4.

In its comments filed on January 13, 1993, in this

proceeding, LCRA urged the Commission to issue a further notice

to address the many unresolved issues about a transition plan for

the band targeted for unlicensed PCS. NATA highlights once again

the urgent need for such a further notice. It appears that the

need for clear spectrum for unlicensed PCS will require special

procedures to accommodate the state and local government

facilities operating in the 1910-1930 MHz band. The Commission

must develop a transition plan for these users and make it

available for public comment.
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III. Conclusion

Parties opposing UTC's and APPA's petitions have offered no

substantive support for the view that only "public safety"

government licensees should be exempt from involuntary relocation

from the 2 GHz band. Accordingly, the Commission should clarify,

as UTC and APPA requested, that all state and local government

licensees, including pUblic power systems, will be exempt.

Respectfully sUbmitted,

THE LOWER COLORADO RIVER AUTHORITY

BY:~re~
Lawrence R. sidman ~~
Jacqueline R. Kinney

VERNER, LIIPFERT, BERNHARD,
McPHERSON AND HAND, CHARTERED

901 15th street, N.W., Suite 700
WaShington, D.C. 20005
(202) 371-6060

Its Attorneys

April 8, 1993
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I, Jaime Y.W. Bierds, a secretary for the law firm Verner,
Liipfert, Bernhard, McPherson and Hand, Chartered, do hereby
certify that a true and correct copy of the foregoing "Reply
Comments of Lower Colorado River Authority to Oppositions and
Comments on Petitions for Reconsideration and Clarification" was
delivered by hand, this 8th day of April, 1993, to the following:

commissioner James H. Quello
Federal Communications commission
1919 M street, N.W., Room 802
washington, D.C. 20554

commissioner Sherrie P. Marshall
Federal Communications Commission
1919 M Street, N.W., Room 826
Washington, D.C. 20554

commissioner Andrew D. Barrett
Federal Communications commission
1919 M street, N.W., Room 844
Washington, D.C. 20554

commissioner Ervin S. Duggan
Federal Communications commission
1919 M street, N.W., Room 832
washington, D.C. 20554

Thomas J. Sugrue
Acting Assistant Secretary
National Telecommunications

and Information Administration
Herbert C. Hoover Building
14th Street & Constitution Avenue, N.W.
Washington, D.C. 20230

Ralph Haller, Chief
Private Radio Bureau
Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554

Dr. Thomas P. Stanley, Chief
Office of Engineering and Technology
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554
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Dr. Robert M. Pepper, Chief
Office of Plans and Policy
Federal Communications Commission
1919 M street, N.W.
Room 812
Washington, D.C. 20554

* Ted Coombes
Senior Legislative Representative
American Public Power Association
2301 M Street, N.W., suite 300
Washington, D.C. 20037

* Jeffrey L. Sheldon, General Counsel
Sean A. Stokes, Staff Attorney
utilities Telecommunications Council
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D.C. 20036

* William F. Adler
Executive Director
Federal Regulatory Relations
Pacific Telesis
1275 Pennsylvania Avenue, N.W.
suite 400
Washington, D.C. 20004

* Henry Goldberg, Esq.
Joseph A. Godles, Esq.
Goldberg, Godles, Wiener & Wright
1229 Nineteenth Street, N.W.
Washington, D.C. 20036

Counsel for Apple Computer, Inc.

* Mark J. Tauber, Esq.
Nora E. Garrote, Esq.
Piper & Marbury
1200 19th Street, N.W.
Washington, D.C. 20036

Counsel for Omnipoint Communications,
Inc.

* Jonathan D. Blake, Esq.
Kurt A. Wimmer, Esq.
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Post Office Box 7566
Washington, D.C. 20044

Counsel for American Personal
Communications
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* Werner K. Hartenberger, Esq.
Laura H. Phillips, Esq.
Melissa Rogers, Esq.
Dow, Lohnes & Albertson
1255 23rd street, N.W.
suite 500
Washington, D.C. 20037

Counsel for Cox Enterprises, Inc.

* Albert H. Kramer, Esq.
Robert F. Aldrich, Esq.
Keck, Mahin & Cate
1201 New York Avenue, N.W.
Penthouse suite
Washington, D.C. 20005-3919

Counsel for the North American
Telecommunications Association

* Wayne V. Black, Esq.
Christine M. Gill, Esq.
Rick D. Rhodes, Esq.
Keller and Heckman
1001 G street, suite 500 West
Washington, D.C. 20001

Counsel for the American Petroleum
Institute

* John D. Lane, Esq.
Robert M. Gurss, Esq.
Wilkes, Artis, Hedrick & Lane
1666 K street, N.W.
Washington, D.C. 20006

Counsel for Public Safety Microwave
Committee


